292	TORTS
The opportunity is still open to the House of Lords to
rescue English law from an unfortunate doctrine that is alien
to its spirit.
what is the Since in every action on a foreign tort reference must be made
Ato™ to the law of the place where the tort was committed, it is
necessary to have some test by which in a case of doubt the
identity'of that place may be determined. In the normal
case, when the facts and events that are said to constitute the
tort have all occurred in one country, there is, of course, no
difficulty. But a more complicated situation arises when the
facts occur some in one country, some in another.
If A negligently lights a fire on the English side of the Scottish border,
and the fire spreads into Scotland where it there burns down 5's house,
has the tort been committed in England or in Scotland ?
The importance of deciding this is evident, since the two laws
may differ fundamentally upon the question of A's liability.
Theories Three different tests have been proposed for the determination.
thatbeven of t^e matter.'
proposed First, the place where the defendant did the act from which
the harm ensues constitutes the locus delicti. Many arguments
have been advanced in favour of this solution.2
The second theory prefers the country in which the harm
ensues. This represents the American doctrine.3 Thus Beale
says that *the place of wrong is the place where the person or
thing harmed is situated at the time of the wrong',4 though the
Restatement states it in more accurate language. 'The place of
wrong is in the State where the last event necessary to make an
actor liable for an alleged tort takes place/5 Cook is of opinion
that the theory has been adopted without an adequate discus-
sion of the issues involved.6
According to the third theory, adopted by the German
Supreme Court7 and favoured by Cook,8 the place of wrong is
the place in which the law is most favourable to the person
wronged. The plaintiff can, at will, fix the locus delicti in any
country in which any of the operative facts occurred.
1	Wolff, pp. 493 et seqq.; 47 L.Q.R. 491 et seqq.
2	They are summarized by Lorenzen in 47 L.Q.R. 493.
3	Otey v. Midland Valley R.R. Co. (1901), 108 Kan. 755; Beale, Cases on the
Conflict of Laws, ii. 514.
4	The Conflict of Laws, ii. 1287.	s g. 377.
6 Legal and Logical Eases of Conflict of Laws, p. 3 to.
7 47 £-s.#. 491-3; woiff, P. 493.
8 Op. at., p. 345.

